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i INTRODUCTION
Richard Ferguson requests the court affirm the il cowt’s entry of the
Dissolution Decorer enterd on Decomber 14, 200, and also alfiom the il
cowrt’s refusal to vacate the Decree,
L STATEMENT OF THE CASE

Ao Procedural History: This appeal stensy from the underdyving

digsolation of mamiage action.

o

Pamela Ferguson thercinafier reforred 1o ag "Pamela” for clarity and

meaning no discespect) and Richard Ferguson (hereinafier referrad toag
"Richard" for clarily and meaning no disrespect  were marmied on November
23,1892 P 3L

The partics separated on April 2, 2004, CF 8¢,

Richard filed for digsolution on Angost 10, 2004, CP 1.3, Pamels was
personally served with the Summons and Petition for Dissohstion, and
proposed Parenting Plan on Angost 12, 2004, OF 180, ' Pamela fatled 1o
appear or respond. CP 181

On September 1, 2004, an Order of Defunlt was entered againgt Pamela
and a copy of the Order was mailed to her on September 3, 20040 OP 181 On

Qetober 1, 2004, the final Parenting Plan was enfered and a copy was muailed 1o

Pamehvon Octabey 5, 2004, CRIRL
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Pamela failed {o appeay or respond afier reveiving these Onders. * 0P
L

On December 14, 2004 Richard appeared in court and tesified. RP 12~
144 @ 4. The cowt entered the Deoree of Dissolution on Ducember 14,
2004, PP 1R,

On Decenther 18, 2011, and overseven {7) vears since the Decres was

e

i ¥

antterad. Pamels moved for reliel fom Judgment ander ORGG CP 2530, The
grounds Jor reliel under CR 60{k) were as follows:

Fraud, misrepresentation, or other misconduct of an adverse pary
The judgment is vordy

%
e

i s
i g

(11} Any other reasons justify eelief from the operation of the judgment. CP
25-30.

The cowrt copsidered argiment and on January 30, 2012 the Count

Comndssioner denied Pamela's motion va all grouwnds. RP 130412 &

Pz

i February 2, 2012 Pamela moved the Count to revisse the Court
Commissioner's Order as 8 related only to the dendal of her Motion 1o Vaeate
the Decree as a vord judgment pussuant 16 UR 600X S CF 9081, Pamela
abandoned hor Motion to Vacate o the grotnds of frand pursuant 1o CK
B4, and for sy other reasons pursuam to UR 60(bX 115 CF R06-91.

On February 24, 2012 the Court considered argument and dented

Pamela's Motion for Revigion, RF 2-24-12 @ 19-20,

A, oo ineibugnn froat 3 Unmanitied lotimae
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On March 2, 2012 Pamels moved the Court to reconsider its prior
raling. CP 92, The Court again heard argronent, sod on March 16, 2012
entered an Order denving the Motion for Revonsideration.

The Notice of Appeal was filed on April 6, 3012, CF 147,

DLODUNTER - STATEMENT OF FACTS

Pamela and Richard were miartied on November 23, 1992 CP 31 They
bave two {2} children, o witt Willlam. age 19 angd Alex, age 17, CF 31
William attends Portland State University and Alex will be a sextor at Curtls
High School and resides with his father. CP 182, Richard has paid, and

continues o pay, all of the expenses assoviated with Williany's post secondary

edocation. OF 185

Rivhard 18 & dontist and vwns a dentyl practice which he purchased
approximately three and a half {3.3) years prior to marrying Pamela, OF 208,
Parnela 13 a smart and educated woman with a Master's Degree. OF 183, She
has heen emploved as an lntervention Specialist at BCH Fair fax Hospital since
2006, CP 12

The pariies separated on April 2, 2004, when Pamela moved out of the
family bome and then completely abandoned the childven for the next four (4)
mmonths, OF 80, Mutoal aliercations existed durug the mariage and Pamela
cnce pulled a knife on Richard and was subsequently taken 1o jail. CP &1,

Parmela was personally served with the Sununons and Peition for
Dissolution of Marriage, Confidential oformation Fomy and Proposed

Parenting Plan on Angust 12, 2004 CP 180 It 15 uncontested by her that, after



having been personally served with these pleadings, she completely fajled o
respord or appear to this action. CP 181

The Pention stated g follows:

T L8, There s community o separate property pwned by the parties.
The Court shall make & fairand equitable division of all the property:

3.9, . . The Court shall make a falr and squitable division of debits and
Habhilites. ..
I RELIEF REQUESTED
b, The Petttioner REQUESTS the Court to enter 8
Dreorge of Dissolution and. o grant the reliet
budow,
‘If};i;«c‘ide the property and Hatalities,

Pamela cloarly knew n dissolntion action had been commenced against
her and that Richard was requesting the Court o dissolve the marrisge and
divide the property and habilities. CP 61, Still, Pamela did nothing, even affer
she reveived the Order of Default and Final Parenting Plan, she did nothing to
defend the action, CP &1L

On Diecember 14, 2004, Tour (4} months afior Pamels
was served with the Dissolutinn action, and three (33 months after she regetved
a vopy of the Order of Delanll, the Decree of Dissolution of Marriage was
enmred. OP 181, The Devree dissolved the marriage, set forth the parties’
conumunity and separate property, divided the property, and allocated
abilities, OF 16-24. The Decree was presented to the cotat Conmmissiongr

Pro-Tem for hig review prior 1o the commencament of formad proof RP

4



o 3. Richard provided testimony that the distribution of property and
debt an set forth dn the Decree was falr wnd equitable. RP 12431404 6 &

On o about January 1, 2005, Panela began residing with Richard and
the children n Rachard’s (Gig Harbor home, CF §1 Pamela saw the Deoree
while residing there and knese she and Richard were divorced, OF 183 and O
219, ¢ Additopally, the ehildren knew their parents were not maeried and
Pamela acknowledged to the boys that she and Richard were

Puring the time Richard and Pamels resided together, tiings had
changed from when they were moarvied. They did not have joint financial
aceounis, wedding rings were not wom, anniversaries were ot eglebrated, they
would sleep n separate rooms, sometimes they would steep together, they
purchasesd goods separately, and more. CF 183, They each filed individual tax
reterns, CROSE This arrangernent continued witil abowt Juoe, 2011, The
relationship between them began o deteriorate and Richard wanted Pamela to
move out. She refused and Richard was forced 1o bave her evicted. OF 50-39,
87, The eviction process lasted sbowt two (2§ months and Pamels wis opstedd
§8. from the hore on or about November 17, 20110 OP 30-5%2 87, Panela
commenced her legal action sgainst Richard less than one {1} month later. CF
2530,

Om Diecernber 16, 2011, and over seven (73 veas afier the Deeree was

3

entered, Pamela filed a Motion to Vivate the Devrse and the Final Parenting

4 Pavisle sivadly sfeped ihatshe il fu Sisoneg hev martings t Righard Wiy drssobvod weh
Fovembar | 013, b s e ovioted Sro ichan s home




Plan based wpon COR S0{M4Y, (5), and (11} CP 283¢0 In support of her
motion, Pamela filed declarations under penalty of pedhuey stuting that “or the

past seven (7) vewrs | belioved the twe of s to be mamied.” CF 330 Pamela
alse declgred that ", . recently fhund out that Richard had Hed 1o me snd had

obtained a dissohution by defaudt” OF 33, She fwiber declared that "Richard
and 1 have been marned sinee 1992 and that 1 did not believe at any point that
we ware diverced, not was T aware of any final pleadings ™ OF 33-34, Allof
these satements were complately false. OP 184 Pamela was well aware that
her marriage 1o Richard way dissolved in Decenber, 2004, CF 184, Y, she
intentionally mads these false statements 1o the court to support her allegation
of fraud agamst Richard, OF 7980, K was only after Richard provided the
cowt with substantial evidence that Pamely knew thelr marige had been
dissolved that she Hnally admitted knowing of the dissolation, and abandoned
the frand claim. s R 85,
On January 30, 2002, Count Convnissioner Mark L. Gehmast heard oral
argument on Famela's Motiop to Vagate the Devree of Dissolution of
Marriage and denied her motion. RP 130412 G 25 Commissiongr
Gelman discussed the wsue of whether the Decres was void and
commented: . L. vou know, things T Bke to see in Final Decrees arg,
vou knos, act \mi e,ummted o at it ast fair market value or approximate

estimated value of assels so that | know 1 can ascertain whethsr 1 have
got fair and eguitable distribution.” RP 1-30-12 4

ganioms from Pawela s wd Richard s counsselor
i



*oand again, (1 don't see anything that causes me to vacate this
Decree based upon that fsic] grounds wnder CR 68(B)E)L) The
Mation to Vacate 1s dended, RP 130412 @ 25" Enphasis mjd;.ci\

{

The Commissionsr then  held Clearly, Commissioner  Gelman
considered all of the materals submitted by both parties and explained his
ruling. Additionadly, Conmmissioner Gelman never ruled on Pamela's reguest

for attomey's foes, and Pamela's counsel nevey requested ar award of attorney's

foes at the heaving. RP 1312 @ 120

fag

On Febraary 2, 2012 Pomela filed & Motion to Revise Commissioner
Gelman's ruling, but limited the revision to the dental of her CR 60HY3)
Motlon to Vacate the Decree as @ void judgment. CF 80-91 The tnal court
upheld Conmmissioner

Gelman's ruling and denied Pamela’s Motion for Revision, RP 2-24-12
@ 1920, The gl court found that 1 could not determine whether the
Deoree's distribution of property and debt was not fair and eguitable, or
diffevent in kind, as argued by Pamela's counsel. RP 2-24-12 @ 19,

{m March 2, 2012 Pamela filed a Motion for Reconsideration of the
trial cowt’s order on Motion for Revision dated Felwuary 24, 2012, The mial
court denied the Motion for Reconsideration, and clarified its prior ruling by
making it clear that it could not, as a matter of law, declare that the Decree wag
a void judgment and, therefore, the coust did not need to addresy the issue of
whether 1t hay discretion o vacatevold judgments:

s coukd e, asa matter of law, declare that the jdement was
vord, And T did not declare that the jodgment wag void”

it



"So you ﬁont need o getto im issue of, 13 8 discretionary or 1 8 not
diseretionary,” RE 3-16:12 i@

On Apnl 6, 2012 Pamela filed a Notive of Appesl.
IV, ARGUMENT

A GENERAL STANDARD OF REVIEW

P, & wial court’s decision whether to grant 8 CR 60 Motion o Vaeate
a judgment 19 within the trial court’s sound diseretion gnd will not be revised
absent a manifest abase of that discretion. Gualafvon v Gustafvon, 34
W App 66, 70, 772 P24 1031, 1034 {19891 A trial court manifestly abuses
s discretion if 118 decision 1 hased on untenalde grounds or reasons. o w
Murriage of Littfefield, 133 Wndd 38 46-47, 940 P 2d 1362 (19473, Abuse of
diseretion requires @ finding that no reasonable person would have reached the
sane decision of the court. Inre Marrigge of Bueky, 38 Wi AppdR7, 488, §73

24 619 (1984} Substantial peliey favering finaslity of jndpments must be

corsidered before exercising the discretion to vacate o final order. Marriage
Flannigan, 42 Wi, App 214, 232, 323, 709 P.2d 1247, Rev. Dended (1985).

B. THE COURT PROUPERLY EXERCISED ITK DISCRETION IN

REFUSING TO VACATE THE DECREE OF DISSOLUTION
AND TR RULING SHOULD BE AFFIRMED.

1. The Motion to Vaemde was brought within @
“regsonable me” Pursuant to CR 680,

CR G0N Sy Motions apply to “vold” judgments only. If the judgment
is et vord, the Motion to Vacate must be brought within a ressonable time.
CR 60{b}, Bven i &t was conceded that i a judpment or order s found to be
void, the Motion 1o Vacate itmay be brought at any time pursuam to Marricge

&



of Leslie, 112 Wn2d 612 (1989, trial cowrt pever resched this tssue
beosuse it did not find or rule that the judgment (Deoree) was void, RP 316+
12 @ 13, The courts commentary following its holding that the judgment
{Décreed was not void s stply dicta, but i 8 v cateporized as 8 holding by

s cowrt, then i 1s respectiudly submitied that i s harmisss error

2. The trial court bad diseretion 1o refuse to Vaeate the Degree
hecause i was not 2 “Veid Jnﬁwm@m“ ander CR 6B{h}5).

The trial cowrt did not declare that the Degree was o vold judgment. RP

E

3-16-12 G2 13, That was the crux of 38 miling. Therafors, the court did not
rweed 1o adidress the issue of whether i has discrgtion © vacate vord jndements,
The trigl cowet's mplication that CRAO(M) provides it with diseretion to vacaie
void udements, if coutrary to law is, therefore, ie again haemless error.

3. The Judgmuent {(Deerve} is not Void, so OR 68(b)5) does not
apply.

A default judgment may not provide relie! "different 1 kind from or
excesd in the smeant that prayved for in the demand for judgment” CR 34d{c).
"If the order entered by default excseds the demand of the complaint, the

N3

in v Srabein 59 W 2d 443

r«.‘

arnoum in excess of the complaint is vord,” Stabl

ool

{1862},
Op Angust 10, 2004, Richard filed & Petition for Dissolution of
Marriage with the cowrt which provided as follows:
LR COMMUNITY OR SEFARATE PROPERTY
There is conpnunily oF separste property owaed by the parties,
The cowt should make o fair and equitahle division of ali
property,” "The division of the property should be deteymuned

by the courtat a later date ™



L% DERTS ANDLIABILITIES,
The parties have debis and “imi‘ui ties. The court should make a
falr amd squutable division of ol debts and Babilities. The
diviston of debis and Hahilities should be determined by the
coart at o later date,

These two provisions were 2 basis for the Petittion,  Richard was not
reguired to speeifically st his proposed division of assets and debts, and this

has been confirmed by Pamela's counsel and the court. RP 2-24-12 @ 17-18.

m‘-.';
H

Apain, the basis for the Petition is Gt the cowt should mabe s iy and
squitable division of all property and debis, and detenning the division &t a
later date. The Petition alse provides as follows:
1. RELIEF REQUESTED
The Petitioner REQUESTS the cowt to amer a Desree of
Dissolution wnd to grant the relief bolow.
i}mda thes property and Habilities,

The Recree dissolved the mamiage and divided the property and
Tiabilities of the parties, Accordingly, the relief granted mirrored the relief
reguested by entering a Decree and dividing the property and Labilities of the
parties, and thers was not ervor

Famels, however, now argoes that the Decree s void because it granted

rehiel different from what was requested in the Petition under the test set forth
in Marriage of Jobhnson, 107 Wa App 300, 37 P3d 634 (2001). Basically,

Pamela 18 arguing that she did not have novice of the comtents of the Decrer,



and therefore, the Decree is void. Pameld’s argument is nsplaced and the
facts-of our case are much different than i Mapricge of Jobnson,

In Morriage of Jobrson, the Pention for Dissolution ailgg_t::d that the
family home was worth $280,000.00 and that cach party shall receive half of

ﬁi’} <.h L, L.%

Mr. Johmson was served with the Petition and defanlted. Subseguently,
the Deorer awarded Mg Johmson & judgment sgainst Mr, Johnson mthe sum of

S140,000.00 with interestat 12% per annum. Id ¢ it also requared My

Johnson to exeoute a Deed of Trust seenring Ms. Johnson's interest of

$140,000.00 in the family bome. Id @@ 303, The court held that the Decree

substantially varded from the Petition with respedt o the Bouse, provided
inadequate notice to My, Johnson, violated My Johnsou’s due process rights,
and was therefore void with respeet 1o the house, Id @ 504.

In Jobmgon, the Petition provided for a specific relief and gave M.

Johnson sufficient notice that i he defaulted, each panty would receive half the

vatue of the hotss. However, the Decree werd beyond that and excesded the
relief requested, ospecially with respest to the intérest sitached o Ms.

Joluison's judgment.
The nwjority, if not all, of the other vases sited by Pamela relute to
child support amounts ordered i the Decree which excesded the specific

armcunts yeguested by the Petiion. See Marrisee of Hardte 3% WaApp 493

{19835y and Stablein v. Stablein, 5% WaZd 463 (1962). 1o these cases, the
cownt voided the amounts that exceeded the speeified anounts n the Petition,

i



In all of these cases. the responding party had sufficiont notice of the spesific
redief requested 1n the Petiion fo make an wtelligent decision 1o appear and
contest; default. However, the Decree or judgment entered by default exceeded
that relief. This is not the case here.
I iy uncontested by Pamela that, after having been personally

served with the Sanmons and Petitton for Dissolution, she completely falled 0
appear o respond 1o the fegal action filed agatnst her. CP 61, Clearly, she was
aware that Richerd was seeking i dissolve thelr manriage and have their assely
and debis divided by the court. CF 181, Pamela 15 2 smuart and educated woman
with a Master's Degree, OF 183, Yet, now she argues that she did not have
*sufficient notice 10 make w brtetgent decision to appear or default” becanse
Richard never provided horwith a specific proposal of a property and debt
distribution. Again, the statute dees not require a Petition m a dissolution
action to spectiically set forth a hst of proposed property and debt division and
Pamela agrees with this contention. RP 12724020 17 & 187 RCW
26.09.020. The Summons and Petition notified Pamela that f she defialied,
the court woehd determine the distiibution of property and debts ot a later
date, CF 1-8. It also requested the court to enter a Diecree, which dissolved the
warrtage. OF 125, The Order of Default was mailed to Famela on Reptember 3
2004, CP 181, The Final Parenting Plan which restricted hor residential time
with the children was mailed 1o Pamels on Octeber 8, 2004, CF 181, Cleardy,
ihe receipt of all these pleadings would provide any reasonable person, and

capocially Pamela, with "sufficient potice o wake an intelligenm decision 1o

$3

¥ PN



bes

appear or default” in a legal action filed against her, The Decree did not vary
from the Petition and the Summons and Petition provided adegoate notice o

amely that the court wonld divide the property and Habilities of the parties as
reguested in the Petition if she did not respond orappear, Accordingly, Pamela
reoeived adequate notice, her due process nights were not vielaed, and the
Decreeis not voud.

Pamela srpues further that the Deeree did not divide the propeny fairly

anidt squitably as the vours is required to do and s, therefore, void. On

December 14, 2004 Richard appeared in court and presented formal pronf of
the Findings of Fact and Conclusions of Law, and the Decree of Dissalution of
Marriage: RP 1271402 @ 4. The pleadings were presented to the cowt for
review and approval, RF 121402 @ 3. The Diecree distributed the partiey’
property and Habilities, as vequested in the Petition for Dissolution. CP 24,
After Richard was sworn and under oath, he testified that the distribution of
property and allocation of debis as contained 1 the Décree way fair and

suitable.. BF 13/138/02 &pd

ey

Pomela now a3ooris, over seven {f} vears later, that the distribation of
property and debia as set forth 1n the Decres was not falr or equitable, vet she
hay failed to provide any proot st all 1o support ke elsizn, OF 63, Richard
respeetfully subimits that the issue of whether the Decree divided progerty aud
debts fairly and equitably is not befors the courtwhen determining challenges

drthe vontext of un appeal from a OR 60 vavate maotion. Pamela s,



3

hecause the diviston was not fadr or equitable. However, the alleged error

appesr © he outside the scope of proper challenges 1o the irial courls dental of

Pamelas CR 60 Maotion to Vacate, Repardless, because Pamela goesio great

snyths to persuade this cowrt that the final distribution of property and debis
was "extremely one-stded.” a response 1y necassary. Pamela argued below that
Richard recoived the Gig Harbor "weaterfront” home, five (3) parcels of rend
property, his dental practice, anyand all retirerient aceounts in his game, and
an Adfa Romen automaebile, all of swhich were “commumity property.” CP 18,
2224, hvorder to combat the appearance that the Decree was not fair or
equitahle, Richard filed docwments with the court which demonstrated that he

bad inherited, or was gifted, the five (3) parcels of veal property from his

mother on August 5, 2003, CP 180-218, These parcels were Hsted ay Richard's
separate property in Exhibit "A™ o the Findings of Faot gud Conclusions of

Taw and the Decree, COF 23-24. Ruiwhard also filed documentation with the
court demonstrating thet he purchased his dentad practice, ncluding all the
assets, in 1988 and bie purchased the building on December 18, 1989, all prior
o his marsiage on November 23, 1992 P 188248,

Further, the Gig Harber "waterfromt™ home, the Decree Hsts 1y value
at five hundred thousand dollars (3300,000.00) and Richard filed a declaration
stating that the indebtedness thereon al the tme the Decree was entered was
approximately four hundred seventy thousand dollars {$470.000.00), and that
he also used approximately ity thowsand dollars {$30,000.00) of hix separate
fundsas a down payvment, CP 64, Furthermore, Richard wag allocated abmost

14



a1 of the debr, which included approxinuately fifteen thousand five hundred
dollars (815,500,001 to the IRR, as reflected inthe Deareo. OF 64, Pamels has
never denied sy of these facls,

Accordingly, the Petition noted that the parties have separate and
commipnly sssets and Habiliies. The Petition requested 2 iy and equitabde
distribution of the asseis and Habilities. The Decres set forth the separate and
comminnity property of the parties and granted relied which mirtored the relief
reguested and, therefore there was not error by the wiad vout,

THE TRIAL COURT PROPERLY EXERCISED

RETION IN DENYING P, AMELA'S REQUEST FOR

YIS DISQ
ATTORNEY'S FEES, AND THE COURT SHOULD AWARD

ATTORNEY'S Fi&i‘& T RICHARD FOR THIS APPEAL,

fmerestingly, in all the hearings below, Pamela’s counsel never argued
the sste of attormey's feese RP 130-12, 224412, and 3-16-12.  Pamelss
pleadings veguested attormey's fees, but her counsel never reguested them
during oral arguoest. RP 130412, 2-24-12 and 3-16-12. That is probably
why the court did not specifically address the issue of attorney's fees.

Richard's financial declaration cleardy shows that be does not have the
ability to pay Pamela's attemey's fees. (P 163-168. Richard’s monthdy
expenses substantially exveed bis monthly net scome. CP 163-168. Among
Richard’s monthly xpenses are bis son's collope mition, room and board, and
other edgcational costy in the sum of approgimately “$2,.800™ per month, CP

167, Richard’s monthly expenses de oot tnclude the significant attorney's fees

ks
Lt



he has incorred since Jonwary 24, 20120 CF 168, The trial court did not ervor in
-dm};‘;mg Pamela's request for atomay's fees,

Richard should be awarded reasonable atterney's fees and sosts for
responding 1o this sppeal.  Richard has besn forced to tmour substantial
attornev’s fees based upon Pamela's bad fath condaet.

Pamels filed ber Motien 1o Vacate the Decree on several grounds aund
alleged that she pever knew that her mamiage was disselved in Decomber,
2004, Richard was then forced 1o defond againgt her claims and provided
proot that her allegations were false. ©OF 219-222. Pamela then abindoned two

y of her causes of action. Richard submits that Pamela did not bring her lepal
action against hiny i good fuith, Purthermore, Richard hay prevailed at every
hearing leading up to this appesl. Pamela’s sppeal does not have merit and
Richard respectfully requests an award of attomey's fees.

¥ CONCLUSION
The court should affinm the trial count becanse the Decree Is not a void

jadgment o order pursuant o CR 60003}, and should not be vacated.

_,?w..
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Attorney for R*;%ponmn“
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